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Montana Case Law

IN RE ESTATE OF KURALT, 2003 MrI 92
315 Mont. 177, 68 P.3d 662
IN RE THE ESTATE OF CHARLES KURALT, Deceased.
No. 02-348
Supreme Court of Mbntana.
Submitted on Briefs: September 5, 2002

Deci ded: April 21, 2003

APPEAL FROM District Court of the Fifth Judicial District, In and for
the County of Madison, Cause No. DP-29-1997-3609, Honorable Loren Tucker,
Judge Presiding.

For Appellants: Gary W Bjelland and John D. Stephenson, Jardine,
St ephenson, Bl ewett and Weaver, Geat Falls, Mntana.

For Respondent: Janes H. Coetz, Goetz, Gallik, Baldw n & Dol an,
Bozeman, Mbntana.

Justice JimRice delivered the Opinion of the Court.

1 1 Appellants, Susan Bowers and Lisa Bowers White (Bowers and

VWite), the daughters of Charles Kuralt and personal representatives of
the Estate of Charles Kuralt (the Estate), appeal fromthe decision of
the Fifth Judicial District Court, Mdison County, ordering that all
estate taxes due as a result of the administration of the estate of
Charles Kuralt be inmposed on the residual estate. W affirm

1 2 W address the follow ng i ssue on appeal :
Page 178

1 3 Did the District Court correctly apply New York |law to the Kuralt
codicil when it ordered that the taxes on the property conveyed therein
shal | be inposed on the residual estate?

PROCEDURAL BACKGROUND

1 4 This is the fourth appeal to cone before this Court in the Matter

of the Estate of Charles Kuralt and nmost of the relevant facts were
previously before this Court. See In re Estate of Kuralt (Kuralt 1),
1999 MT 111, 294 Mont. 354, 981 P.2d 771; Estate of Kuralt (Kuralt I1),
2000 MT 359, 303 Mont. 335, 15 P.3d 931; and Estate of Kuralt (Kuralt II11),
2001 MT 153, 306 Mont. 73, 30 P.3d 345. We review only the rel evant
procedural history to make a determi nation of the issue herein on appeal.

1 5 Charles Kuralt died testate in a hospital in New York City on

July 4, 1997. Wile the bulk of his estate was in New York, he also owned
property in Madi son County, Mntana, on the Big Hole River. M. Kuralt's

wi dow, Suzanna "Petie" Baird Kuralt, thereafter filed a petition in a New

http://www.loi slaw.com/pns/docview.htp?query=%28%28kural t%29%3CIN%3EGB%29...  9/20/2009



http://www.loislaw.com/pns/docview.htp?query

Result #7: Montana Case Law - IN RE ESTATE OF KURALT, 2003 MT 92 Page 2 of 9

York state court seeking to probate the estate. On Septenber 15, 1997,
Petie, as the Domiciliary Foreign Personal Representative of the Estate
of Charles Kuralt, through Mntana counsel, filed a Proof of Authority
seeking to probate the real property owned by Kuralt in Madi son County.

1 6 On Septenber 30, 1997, Kuralt's long-tinme and intinmate

conpani on, Patricia Elizabeth Shannon, filed a Petition for Ancillary
Probate of WIIl, challenging the application of Kuralt's New York will to
t he Madi son County property based, in part, on a letter which she had
received from M. Kuralt shortly before his death —a letter that

this Court, in Kuralt 11, determined to be a valid hol ographic codi ci
conveyi ng the Madi son County property to Shannon.

1 7 M. Kuralt's wife, Petie, was initially appointed as the persona
representative of the Estate in both New York and Montana. She died in
Cct ober 1999, and on February 22, 2000, the Estate filed a Bench

Menor andum i nform ng the Court of Petie's death as well as the
correspondent term nation of her personal representation of the Estate.
On July 21, 2000, Bowers and White were appoi nted as successor persona
representatives of the Kuralt Estate in New York and, on August 21
2000, petitioned the Montana District Court to appoint them successor
personal representatives of the Estate in Montana. The District Court
denied their request, and we reversed in Kuralt I11.

1 8 Left undetermined in the previous cases was the question of
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whet her the Estate or Shannon was responsible for the estate taxes
associ ated with the bequest to Shannon of the Big Hole River property in
Madi son County. As a consequence of this Court's decision in Kuralt |
concluding that Kuralt's 1997 letter was a valid hol ographic codi ci
conveying the Big Hole River property to Shannon, there exists a federa
estate tax obligation in regard to the property.

1 9 On January 4, 2001, Shannon filed and served a "Denmand upon

Estate of Suzanna Baird Kuralt for Payment of Taxes" denmandi ng that the
co-personal representatives, Bowers and White, pay fromthe residuary of
the Estate all federal, state and gift taxes due as a result of the
bequest of the Big Hole River property to Shannon.

1 10 Bowers and White opposed Shannon's demand for paynent out of the
resi duary of the Estate and argued that, under both New York and Mntana
| aw, estate taxes should be apportioned under the New York apportionnent
statutes, notwi thstanding | anguage to the contrary in Kuralt's 1994
will. They contended that the conveyance of the property to Shannon
created adverse tax consequences against the Estate, contrary to the
“domi nant purpose or plan of distribution" of the 1994 will to take ful
advant age of the marital deduction and to protect Ms. Kuralt from

bur densone taxation.

1 11 Shannon responded that, under the applicable New York statutory

and case |law as well as Mntana | aw, where the |anguage of the will makes
it clear that there is to be no apportionnent of estate taxes according
to state statute, the courts of both states will abide by the explicit

| anguage in the will.

1 12 The District Court agreed with Shannon and concl uded that, under
substantially simlar |aws of New York and Montana, the court must adhere
and give effect to the testator's plan if such plan can be ascertai ned.
The District Court further concluded that, under Article Twelve of
Kuralt's 1994 will, wherein it states that all death taxes "shall be paid
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wi t hout apportionment,"” all taxes are to be paid by the residual estate
and thus ordered that the taxes generated fromthe bequest of the Big
Hol e River property to Shannon be paid accordingly.

1 13 Bowers and White now appeal the District Court's decision

1 14 Did the District Court correctly apply New York law to the
Kuralt codicil when it ordered that the taxes on the property conveyed
therein shall be inmposed on the residual estate?

STANDARD OF REVI EW

1 15 The issue before this Court is a question of law. Wen review ng

a district court's conclusions of |law, we determnine whether the court's
Page 180

interpretation of the lawis correct. In re Estate of Cber, 2003 MT 7,
M 7, 314 Mont. 20, 1 7, 62P.3d 1114, Y 7; Matter of Estate

of Alcorn (1994), 263 Mont. 353, 355, 868 P.2d 629, 630.

DI SCUSSI ON

1 16 Initially we note that Charles Kuralt was donmiciled in New York

at the time of his death and that his 1994 will was executed in New York
and was adnmitted to probate there. This Court determined in Kuralt |

that Kuralt's 1997 letter to Shannon was a valid hol ographic codicil to
the 1994 will, and thus, a part of the 1994 will. Under these

ci rcunmst ances, Bowers, Wite and Shannon agree and have stipul ated that
New York | aw applies to the construction of the will as well as the
codicil. Furthernore, Montana law is essentially the same on the points
at issue in this case.

1 17 On appeal, Bowers and White argue that the District Court should
be reversed because its decision that the estate taxes attributable to
the Big Hole River property is chargeable against the residuary is

contrary to Kuralt's "purpose or plan" as expressed in his 1994 will and
contrary to the well established New York statutory |aw and public
policy.

1 18 The applicable New York statute provides:

Unl ess otherwi se provided in the will or
non-testanmentary instrunent, and subject to paragraph
(d-1) of this section: (1) The tax shall be
apportioned anmong the persons benefited in the
proportion that the value of the property or interest
recei ved by each person benefited bears to the tota
val ue of the property and interest received by al
persons benefited.

EPTL § 2-1.8(c). When interpreting the earliest version of this

statute, the Court of Appeals of New York stated that the statute

"requi res apportionment of Federal and State estate taxes anobng the

| egat ees and devisees “in the proportion that the value of the property
or interest received by each such person' . . . except where the testator
“otherwise directs in his will."" In the Matter of the WIIl of Shubert
(1962), 10 N.Y.2d 461, 467, 180 N.E.2d 410, 412 (enphasis supplied).

1 19 This holding was affirmed by the Suprene Court, Appellate
Division of New York in In the Matter of the Estate of Dewar (1978),
404 N.Y.S.2d 750, 62 A.D.2d 352. | n Dewar, the decedent's last will and
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testanment, dated December 4, 1972, provided:

| direct that all my just debts and funeral and

adnmi ni stration expenses be paid. | further direct that
all inheritance, estate, transfer, succession and
deat h taxes inmposed by any jurisdiction

Page 181
upon property
passi ng under this, ny WIIl, be paid out of the

general estate as expenses of the administration
t hereof, wi thout apportionment as to any | egatee.

Dewar, 404 N.Y.S.2d at 752, 62 A . D.2d at 353 (enphasis supplied). The
will in Dewar clearly provided that all estate taxes inposed upon
property passing under the will be paid out of the residual estate and
"“wi t hout apportionment” as to any | egatee. The renmainder of the will made
bequests to individuals and charities and left the residuary to five
charities.

1 20 However, in a later codicil dated June 22, 1973, the decedent
i ncreased the anobunt of sone bequests to certain individuals previously

naned in her will, and further provided:
In all other respects, | hereby ratify and confirmthe
provisions of nmy Last WIIl and Testanent dated Decenber 4,
1972.

Dewar, 404 N.Y.S.2d at 752, 62 A.D.2d at 354. Wth the increase of the
bequests in the codicil, it was |later determined that the estate and
transfer taxes would consume all of the residuary, requiring abatenent of
pre-residuary bequests. The residuary | egatees thereafter conmenced
proceedi ngs in the New York Surrogate Court to determ ne whether the gifts
bequeathed in the codicil should receive the sane tax treatment as the
gifts contained in the 1972 will. Dewar, 404 N.Y.S.2d at 752,

62 A.D.2d at 354.

1 21 The Surrogate determined that the gifts in the codicil should
receive the sanme tax treatnent as the gifts in the 1972 will and the
Supreme Court, Appellate Division, affirmed, concluding that "[e]state
taxes are apportioned anpong recipients of estate assets “unless otherw se
provided in the will or non-testanentary instrunent' and such a contrary
direction nmust be clear and unanbi guous. Here there is no question but
that the direction to avoid apportionnment against the | egatees nanmed in
the will is both clear and unanbi guous and, indeed, it is undisputed that
such was the intention of the testatrix." Dewar, 404 N.Y.S.2d at 752,

62 A.D.2d at 354 (citing Matter of Pepper (1954), 307 N.Y. 242, 251,

120 N.E.2d 807, 811).

1 22 In Dewar, the appellant argued that, because the codi ci

contai ned only general |anguage in ratifying the terms of the wll

wi t hout expressing specific intent that the additional gifts be
exonerated from statutory apportionment, pursuant to the apportionment
statute, EPTL 2-1.8, the estate and transfer taxes generated by the

codi cil should be apportioned according to the specific property
generating the tax. The Court of Appeals disagreed, and, citing to Matter
of Nicholas (1973), 33 N.Y.2d 174, 305 N.E.2d 911, stated: "Since a wll

and a

Page 182

codicil must be construed together, where the provisions of the
will contain a tax exoneration clause broad enough to enconpass al
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testamentary dispositions, the clause also applies to gifts contained in
the codicil in the absence of a manifest intent to the contrary . . . ."
Dewar, 404 N.Y.S.2d at 752-53, 62 A D.2d at 355 (citation omtted).

1 23 Bowers and White contend that the rule in Dewar is inapplicable

to the current case because Kuralt's 1994 will did contain a "manifest
intent to the contrary," that intent being Kuralt's intent to take ful
advant age of the marital deduction, thus ensuring that Ms. Kuralt's
share woul d be tax free. They argue that the Surrogate's concl usion, and
the Court of Appeal's affirmation in Dewar, was not only consistent with
the anti-apportionment clause in the will, but was al so consistent with
t he undi sputed intention of the testatrix in Dewar to opt out of the
apportionment statute.

1 24 Bowers and White contend that, in the instant case, it is

i kewi se undi sputed that Kuralt's "dom nant purpose or plan of
distribution" was to insure that Ms. Kuralt's share woul d be tax free,
and that this dominant purpose is inconsistent with the tax burden now
generated by the bequest in the codicil of the Big Hole River property to
Shannon. They contend that this inconsistency generates an ambiguity such
that there is no clear and unanbi guous direction that the taxes generated
fromthe Big Hol e Property should not be apportioned to its recipient,
and that such taxes should, therefore, be paid by Shannon,
notw t hst andi ng the | anguage in Article Twelve of Kuralt's 1994 will.
Article Twel ve provides:

A. Al estate, inheritance . . . and other death taxes
whi ch shall be inposed by reason of nmy death
shal |l be paid wi thout apportionment in the

foll owi ng manner:

(a) first, out of that portion, if any, of the bal ance
of nmy residuary estate disposed of under Paragraph B
of Article FIVE of this WIIl with respect to which ny
wi fe shall have nade a qualified disclainmer;

(b) second, out of the fractional share, if any, of ny
resi duary estate disposed of under Paragraph A of Article
FIVE of this WII; and

(c) third, out of (the balance of) ny residuary estate
di sposed of under . . . Article FIVE of this WII

B. Notwi t hstanding the provisions of Paragraph A of
this Article TWELVE, the proceeds of any life
i nsurance policies on ny life or of any pension
profit sharing or other enployee benefit plan or
i ndi vidual retirement plan, which shall be included in
ny gross

Page 183
estate for estate tax purposes but are
payable to a beneficiary or beneficiaries other than
nmy wife or my Executors or Trustees under this WII,
shal | bear, in the manner provided by law, their
apportioned share of all taxes . . . and such
apportioned share and anmount shall be paid by the
persons in possession of such property or benefited
t hereby. [Enphasis supplied.]

1 25 While Bowers and Wite agree that Article Twel ve presents a
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cl ear and unambi guous direction that taxes should not be apportioned
among the recipients of the Estate, thus opting out of the default
apportionment provision of EPTL § 2-1.8(c), they also contend that,
pursuant to Matter of Fabrini (1957), 2 N.Y.2d 236, 240, 140 N.E.2d 269,
271, where a reading of the entire will reveals a "doni nant purpose or
plan of distribution," the individual parts nust be interpreted in |ight
of that purpose, and be given effect accordingly, despite the fact that a
literal reading mght yield an inconsistent neaning. |In other words, they
argue that Kuralt's hol ographic codicil renders anbi guous the otherw se
cl ear | anguage of the will, and that, in light of this anbiguity, there
exists a conflict between the dom nant purpose of the will and the
anti-apportionment |anguage of Article Twel ve.

1 26 Thus, they argue that the alleged anmbiguity created by the

hol ographic codicil requires this Court to look to the overall schene of
the will, and that, pursuant to Matter of Pepper (1954), 307 N.Y. 242,
251, 120 N.E.2d 807, 811, and given the strong policy in favor of
statutory apportionnent, any anbiguity in the testator's intent nust be
resolved in favor of the EPTL apportionnent schene, thus requiring
Shannon to pay the estate taxes generated by the Big Hol e River

property.

1 27 In Matter of Pepper, the testator's will first directed that al
bequests and trusts in the will be set up free of tax and then directed
that the trusts be created out of the residuary estate. However, the wil]l
went on to direct that all taxes be paid fromthe sane residuary estate
out of which the trusts were to be created, thus placing a tax on the
trusts. Matter of Pepper, 307 N Y. at 249-50, 120 N. E.2d at 810-11

If the latter direction be followed, viz., that the
taxes be paid out of the residuary estate, the result
is that the trusts created are not set up freed of
taxes as he directed in the opening portion of
paragraph Third, but are set up each having borne a
share of the taxes. If the early direction be
followed, viz., that the trusts be set up freed from
all deduction for inheritance, transfer, estate or any
other tax, then the direction that the taxes be paid
out of the

Page 184
resi duary estate is neaningless for the
property going into the trusts conprises the entire
residuary estate and after the trusts are set up freed
fromtaxes no residuary remains fromwhich taxes can
be paid. The first clause directing the trusts to be
set up free of tax and the |l ast clause directing al
taxes to be paid out of the residuary estate cance
out or neutralize each other. The net result is that
this will does not contain a direction against
statutory apportionment.

Pepper, 307 N.Y. at 250, 120 N.E. 2d at 811. Absent a clear and

unanbi guous direction agai nst statutory apportionnent, conbined with a
strong policy favoring apportionnent with the burden of proof being on
the party contendi ng agai nst apportionnent, the Pepper Court concl uded
that, "[i]n case of doubt as to what the will means on the subject of
taxes the statutory direction to apportion is absolute." Pepper

307 N.Y. at 251, 120 N.E. 2d at 811

1 28 Shannon argues that Matter of Pepper in not applicable to
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Kuralt's will, as Matter of Pepper involved the interpretation of an
internal conflict within the will and did not involve a |ater codicil
Shannon al so notes that Dewar was decided after Matter of Pepper, and
that the Dewar Court, in fact, cited to Matter of Pepper yet held that,
where anti-apportionnent |anguage of the will is unequivocal, it nust be
faithfully followed by the courts and that a codicil nust be construed in
conformance with the will unless the codicil contains a clear contrary
direction. Shannon argues that the instant case is identical or nearly
identical to Dewar because the Kuralt will contains an unambi guous
directive agai nst apportionment of estate taxes, and |like Dewar, involves
a codicil that did not direct otherw se.

1 29 Bowers and White also rely on the United States District Court

case of United States v. Noonan (N. Dist. NY. 1979), 43 AF.T.R 2d
79-1280, 79-1 USTC ¢ 13, 280. Noonan, |like Matter of Pepper, involved

an internal inconsistency, wherein the decedent's will first created a
marital trust froma fraction of the residuary, included | anguage in
Article Fifth directing that the widow s trust "will always be in the
exact anount of the maxi mum marital deduction," and additionally directed
in Article Eighth that all taxes "shall be paid entirely out of ny
general Estate as part of the expense of the administration thereof, with
no right of reinbursenent from any recipient or beneficiary of any such
property." Noonan (enphasis supplied).

1 30 The parties agreed that the |l atter |anguage, "shall be paid

entirely out of nmy general Estate," neant out of the "residuary." The

def endant additionally argued that the direction that taxes be paid out

of "ny

Page 185

general Estate," coupled with the inclusion that they should be

paid "as part of the expense of the adm nistration," was sufficient under

Matter of Pepper and Riggs v. Del Drago (1942), 317 U.S. 95,

63 S.Ct. 109, 8 L.Ed. 106, to constitute a clear and unanbi guous direction agai nst
statutory apportionment.

1 31 The Noonan Court agreed that a direction to pay taxes as an

adnmi ni stration expense can be a direction against statutory
apportionnment, but such |anguage is not, by itself, a clear and

unanbi guous direction agai nst statutory apportionnent, but nust be
considered in the context of the entire will. Noonan (citations
omtted). In view of the entire will, the Noonan Court stated that,
“"[e]lven construing the | anguage of ARTICLE El GHTH and the definition of
the residuary in ARTICLE FIFTH as indicating a direction agai nst
statutory apportionnent, when such direction is considered in conjunction
with the will as a whole, it definitely lacks the clarity of a direction
agai nst statutory apportionment that would subject the FIVE A. trust to
t he payment of taxes." Noonan.

Noonan, |ike Pepper, directed the paynment of taxes out
of the residuary as part of the expense of

adm nistration "with no right of reinbursement from
any recipient or beneficiary of such property .

This, like the isolated direction in Pepper, would

i ndi cate that testator Noonan directed agai nst
statutory apportionnent. Placing this construction on
the will |eaves the result urged by defendant, i.e.,
the FIVE A trust is dimnished substantially bel ow
the maxi num al | owabl e marital deduction

Noonan (enphasis in original).
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1 32 The Noonan Court concluded that the above "indication" directing
agai nst statutory apportionnment, conbined with the direction by the
testator to take full advantage of the marital deduction, created an

i nconsistency in the will "no less than that disclosed in Pepper's will

and commands the sane result." Noonan

1 33 Because Noonan, |ike Matter of Pepper, contained an interna

i nconsi stency and did not involve a codicil, we find Noonan
unpersuasive. Kuralt's will contains clear and unamnbi guous direction in
Article Twelve that estate taxes be paid "w thout apportionment" out of
the residuary. Such clarity was mssing fromthe decedent's will in

Noonan. Al though Bowers and White claimthat Noonan stands for the
proposition that, where the testator clearly intended take full advantage
of the marital deduction, such intent trunps any direction el sewhere in

the will that would mnimze the marital deduction, Noonan does not so
hol d. Noonan did not contain clear and
Page 186

unanbi guous anti - apporti onnent

| anguage such as in Dewar and the instant case. Thus, the Noonan Court,

like the Court in Matter of Pepper, concluded the decedent's will |acked

the clarity necessary to rebut the apportionment provision of N Y. EPTL

§ 2-1.8. As we have already noted, under New York |aw, where there is

doubt as to what a will nmeans on the subject of taxes, the direction to

apportion is absolute. Matter of Pepper, 307 N Y. at 251

120 N.E. 2d at 811. We thus conclude that neither Noonan nor Matter of Pepper resolve
the current dispute.

1 34 NY. EPTL § 1-2.1 provides:

A codicil is a supplenent to a will, either by adding
to, taking fromor altering its provisions or
confirming it in whole or in part by republication,
but not totally revoking such will.

"A review of the relevant statutes discloses that EPTL § 1-2.8(b)
provides that “Unless the context otherwi se requires, the term"wll"

i ncludes a "codicil"' If probate is decreed, the will and the
codicil becone one instrunent constituting the last will of decedent. The
law clearly provides that a will includes any and all codicils." WII of

kin (N Y.Sur. 1979), 100 Misc.2d 1020, 1021-22, 420 N.Y.S.2d 464, 465
(citing Matter of Mdore (N Y.Sur. 1961), 32 Misc.2d 429, 222 N.Y.S.2d 521).

1 35 ""The effect of a codicil is to republish the will and make it

speak again froma new date.' Differently stated by Chief Judge Pound in
Matter of Greenberg's Estate, 261 N.Y. 474, 185 N.E. 704, 87 A L.R 833,

"It may be conceded that the will and the codicils are separate papers,
so that one may stand al though the other fall, but, when all are adnitted
to probate as the last will and testament of the testator, the effect of
the codicils is to republish the will and make it speak fromthe new date
in so far as it is not altered or revoked by the codicil.'" In re Baker's
Estate (N. Y. Sur. 1940), 174 Misc. 93, 102, 19 N.Y.S.2d 875, 884 (citation
omtted); see also Inre Smith's Estate (N Y. Sur. 1937), 165 Misc. 36,

39, 300 N.Y.S. 1057, 1060 ("A codicil is defined to be a witten

suppl enent or addition to an already existing will. Its purpose is to
change, add to, enlarge or restrict, or annul the provisions of the wll
to which it refers, or it may revoke the will altogether. It is, in
reality, merely a little will").
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1 36 W disagree with Bowers and Wiite that Dewar is distinguishable
by virtue of the fact that the codicil in Dewar specifically "ratified
and confirmed" the provisions of the decedent's previous will. See
Dewar, 404 N.Y.S.2d at 752, 62 A D.2d at 354. Under New York law, a valid
codicil, by definition, alters and suppl enents or adds and subtracts
Page 187
froman already existing will, whether or not the codicil contains

specific | anguage to that effect. A codicil that is silent on method of
paynment of estate taxes, therefore, does not add or subtract fromclear

and unanbi guous | anguage in the original will specifically directing how
estate taxes should be paid, even if the bequest in the codicil generates

a tax burden not previously existing under the original will. Simlar

to

Dewar, in the instant case there is no question but that the direction to

avoi d apportionnent against specific devisees in Kuralt's 1994 will is

both cl ear and unanbi guous, and that this, indeed, was Kuralt's
intention. See Dewar, 404 N.Y.S.2d at 752, 62 A D.2d at 354.

1 37 Wiile there is a strong public policy in favor of statutory
apportionnent under New York law, we hold that the District Court
correctly concl uded that Shannon satisfied the burden of proving that
Kuralt's will directs, clearly and unanmbi guously, in Article Twel ve,

agai nst statutory apportionment, and that all estate taxes are to be paid
by the residual Estate, including those generated by the bequest of the

Big Hol e River property to Shannon.
1 38 The decision of the District Court is affirmed accordingly.

JUSTI CES GRAY, COTTER, TRI EWEILER and LEAPHART concur
Page 188
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